Judgment Day: Recovering Pre-
and Post-Judgment Interest

item of damage, Yel, it is often over-

looked either until late i the caze or
when it {2 too late to recover. Although
recoverable, it varies depending on the type
of claim. For longterm dizputes that last
yeara, recouping interest can substantially
add to the amount of recovery. For example,

I N many casea, nterest 12 a recoverable |

after a little over seven years, an invest-
ment earning compound interest at 10%
will double without having to do anything!
Of courze, you must be a “prevailing party”
before you can recover Interest and the
courts use simple interest. not compound.
Eut, the paint is that it can add up.

Pre-judgment. intereat is sovemed by Civil
Code zections 3287 et seq., whereas poat-
judgment imerest is govemed primarily by
Code of Civil Procedure sections 680010
et zeq.. alao known a2 the “Enforcement of
Judgments Law.”

Pre-jpdzment Interest

The general rule in recovering pre-judement
interest iz set forth in Civil Code section
2287 (a), which states;

“Every peraon who iz entitled to recover
damages certain, or capable of being
made certain by caleulation. and the
right to recover which iz veatad in him
upon a particular day, is entitled alao
Lo recover interest thereon from that
day...."

Thuz, a party must have azcertainable
damages, occurring on a specific day, in
order to qualify automatically for pre-judg-
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ment intereat. In determining whether

| damages are certain, the relevant iszue jis

not one of the defendant’z liability, but the

| certainty of damages suffered by the plain-
| G (Wiaper Corp. v Cal. Commence Bank
| {1998) 49 Cal App.4th 948, 958.) When

the amount of the plaintifs claim can be

| eatablished by market values or compu-

tation, then pre-judgment interest i=
awarded. {fbid)

The right. to recover pre-judgment interest
can arlse in claims involving (1) contracts,
{2) torts, and (2} claims based on statutory

. obligations {auch az wreongfully withheld
| welfare benefits.) (Thipp v Swoap (1976)

17 Cal.dd 671 overruled on other grounds
in Frink v Prod (19821 31 Cal3d 166,
180.) This right to all claims of pre-judgment

| interest 12 neceasarlly walved when a party

accepta payment of the whole principal.
{Civil Code, § 3200.)

| Contract Claims
| For contract claims, Houidated and wnliqui-

dated damagez are distinguizhed, Liguidated
damages are those established by the
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parties a2 a reazonable estimate of what
would be actual damages. Unliquidated
damages are not eatablished in advance
bwthe partiez, but awarded by a court
after a breach of contract as compensation
for that breach.

Ligquidated damages are govermned by Civil
Code section 2287(a) becansze liquidated
damages are, by nature, certain and ascer-
tainable. Unliquidated damages follow the
rule atated in Civil Code section 3287(b)
which allowa the recovery of pre-judgment
interest beginning on a patticular day that
iz to be determined by the court. This day,
however, cannot be earlier than the date
the action was filed.

If 2 contract states the legal rate of inter-
eat within ita provizions, then that rate
governs, (Civil Code, § 3289(a).) When the
contract does not provide an intereat rate,
a legizlatively 26t rate of 10 percent per
annum 2 applied. (Civil Code, § 3285 (h).)

Tort Claims

Like contract claims, pre<judament interest
is available for some tor claims, 20 long as
the damages are certain, For example, pre-
judgment imtereat iz available “az a matter
of law in tort actions for property damages
from the date when the defendant has
niotice of an amount certain or capahle of
being made certain.” (Levy-Fentner Co. v,
S0. Pac. Trans. Co. (1877) 74 Cal App.3d
762, T68-T0.)

For the breach of noncontractual ohliga-
Lions, pre-judgment interest iz awarded in
the dizeretion of the jury. It can also be
awarded in the jury's discretion for cases
mwnlving oppresaion, Fraud, or malice.
(Civil Code, § 3288.) The rate of interest
applicable to tort actions iz 7 percent
(Comtmued, goe Judgment, page 55)
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per annum. (Gal. Const., art, XV )

For persenal Injury claims. a plantlfl can
recawer Interest for the Infury so king &

it 18 pled in the complaint. (Clvil Code,

& 3200} In gmler e recoaver under this
sectlon, though. the plamtlll must make an
affer to comprum lee, the defendant must
reject this affer elther prior to trial or with-
In 30 dayves of Lhe offer, amnd the plalntdf
must reoalve a more favorable judgment
than the affer, When this occurs, the plain-
T may recover Interest ot the pate of 10
percenl per annum frem the doate af the Oest
affer to the satlsfaction of the Jedameant,
Nole, however, that this sectlon dees nal
apply to public entities or emplovees acting
withiln the scope of ar wy o il

Post-judgment e st

Post-judement. Inkereat aceres at g rake of
1 pervent per ammen an the principal of
an uneatEfed judoment. (Code of i
Proc., & 6A5.010(a). ) Interest. beging to
acerue an the date Jwlament 2 entereil.
(Gode of Civ. Proo., § GES.0200a).] When
the Judgment 1= pavable In Installments,
however, lnterest pecrees on the date each
Installment ecomes due. {Gode of Cly,

& 6A5 020k ) Generally, Intemst
ceages bo aoerue an the dete the sdament
18 fully aptisfled. (Code of G, Proc.. §
5030, Similar by mberest an tort clalms,
pablle ntitles are exempt from this provi-
alan af the Code of Gl Procedors, bt me
held o the constitutlonnlly mandated rate
af T percent per annum. | Cal Fed. Savings
& Lova Assa, v Gty of Log Argedes (1995)
i1 Col4th 342, 347-48.)

Prac.,

Correlation hetween Pre- and Post-
imdgment Inlerest

Interest an a judgment can fall under both
Civil Code sectlon 3287 and Code of Clvil
Procedure saotlion 6450100, Interest cannot
howeser, exceed the constibutional NmiEation
af 10 percent. For stance, nkerest awanded
under Gl Code sectlon 3291 canmot b

alihidd Lo Interest pecoverable under Cods
of Civil Proeedupe section GER.O1, even
teaigh Civil Gode gection 2281 expliciily
atates that Inkerest 18 awardsd until the
satlafactbon of the idgment. In additlon, a
[sEFSON G e over inerest on pres-judg.
imenE Interest. Unee & Jisdgment & renswedl,
Feagh, acerued post-nsdgnient nkeresd may
teit [mcorpeEradad indo e principal. this
albawing Tor a comEounding of Intereat.

Enforceability amnd Remewal
duilgmenis are anloroeakle upon enery, and
for tem vears ollowing that date. (Code ol
Che Proc., & GEILANTO-0E0. | Opee ten vears
tvas expired, thangh, the perbad af enfocs-
abblity ol a islgnent may b extenceed by
renewal of the Judgment. (Code of G
Prroa., & GERE | 1Ly Whble an appeal stays
the enlrcement of O igment, Inleresd
0Nl e f ST
app W 2 deceah Proe &Yl k oumog
L i Db R0y (MY T Cal Apge 4t
100, RS (Internal clations

e wbaee of Hee

anbedy. | When a |udgemeant 18 modiied an
appeal, the new amoumt draws Interest
o e ciate off entey of P ariginal Judg-
ment: when o |odgmeant i eversed, ey
e, Inkervsl accrmiers ||Ir|:|.' Irogn Ehe dbabe ol
ety of the new [udgment. (i)
Canclusian

It 18 mimaped that Albert, Elmsteln once said
"I el ||ul.'|-|"mll [arce In the niverse s
Though pre-uidgm e
Inderest 18 caloulated an o slmple Interest
biaslz, o gwecesafnl attorney shaukl remem-
bier the strength of Elnstelns wonis,
Meglecting o analyee Intemest pecovery
biefare sone eat belal can have a sulstan-
Ui m pact on the izZe ol & udgment, ecos
ered for vour cllent. The kength of trial only
commpiniidds the potential dollars kit on the
table. Make sure i lmplement & plan an
Iitaregl momery at the beglmning of any

o a e colients will thank vou later. Be
peaaEch e, |:||.'||'| avceringly amd ses your
Jlgmenis g f=—

|‘-||H|||||II||I1| Inbemes,”
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